Good News For Estates With Portability in Mind by Harl, Neil E
Volume 28 | Number 13 Article 1
6-23-2017
Good News For Estates With Portability in Mind
Neil E. Harl
Iowa State University
Follow this and additional works at: https://lib.dr.iastate.edu/aglawdigest
Part of the Agricultural and Resource Economics Commons, Agricultural Economics Commons,
Agriculture Law Commons, and the Public Economics Commons
This Article is brought to you for free and open access by the Journals at Iowa State University Digital Repository. It has been accepted for inclusion in
Agricultural Law Digest by an authorized editor of Iowa State University Digital Repository. For more information, please contact digirep@iastate.edu.
Recommended Citation
Harl, Neil E. (2017) "Good News For Estates With Portability in Mind," Agricultural Law Digest: Vol. 28 : No. 13 , Article 1.
Available at: https://lib.dr.iastate.edu/aglawdigest/vol28/iss13/1
Agricultural Law Press
Publisher/Editor
Robert P. Achenbach, Jr.
Contributing Editor
Dr. Neil E. Harl, Esq.
*   *   *   *
Issue Contents
Federal Estate and Gift Taxation
 Portability 98
 Trusts 99
Farm Program Payments
 Grain standards 99
Federal Income Taxation
 Charitable deductions 99
 Court awards and settlements 99
 Hobby losses 100
 Partnerships
  Administrative adjustments 100
  Election to adjust basis 101
  Small partnership exception 101
 Pension plans 101
 Quarterly interest rates 101
 S Corporations
  Passive investment income 101
 Safe harbor interest rates
  July 2017 102
 Tax return preparers 102
Insurance
 Employee 102
Landlord and Tenant
 Damages 103
Nuisance
 Right-to-farm 103
Secured Transactions
 Priority 103
Good News For Estates
With Portability in Mind
-by Neil E. Harl* 
   The enactment of what has been dubbed “portability” in the Tax Relief Act of 20101 
became famous for enabling the surviving spouse to utilize the remaining applicable 
exclusion amount  (or applicable credit amount) of the last deceased spouse (dying after 
2010) if a federal estate tax return was filed in the estate.2 The executor had to elect and 
that election had to be on a timely-filed federal estate tax return.3 A six month’s extension 
was allowed in order to file Form 706 for deaths in the first half of 2011 and to make a 
portability election.4
 The portability provision was set to expire after December 31, 2012, but instead was 
made permanent in the 2012 Act.5
Problems in implementation
 It soon became obvious that, though the new provision had great potential for easing 
the estate planning problems, the complications were not insignificant. As expected, the 
temporary regulations required an executor electing portability to make the election on 
a timely-filed federal estate tax return.6 Thus, the election to elect portability had to be 
made within nine months after the date of the decedent’s death or the last day of the period 
covered  by an extension (if an extension had been obtained).7 Some executors, anticipating 
substantial additional work from portability, were reluctant to serve in that capacity. The 
result was that some did not want to be executor so IRS, eventually, ruled that anyone 
in possession of property on Form 8939 was considered as an “executor.”8 Also, if the 
executor did not wish to make the portability election, the temporary regulations stated 
that the executor was to make an affirmative statement on the estate tax return signifying 
the decision not to have the portability election apply.9 That did not please some heirs who 
could see the advantages, especially where the surviving spouse held very few assets.
Allocation basis
 The uncertainty was compounded by the rules governing relief provisions. Four categories 
of relief were authorized – 
 Amended Forms 8939. An amended Form 8939 could be filed after the due date for the 
sole purpose of allocating spousal property basis increases if timely filed originally and 
if done  within 90 days after  the date of distribution of the qualified spousal property to 
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some instances, awareness occurred after the death of the surviving 
spouse.16
 The Department of the Treasury and the Internal Revenue 
Service grew weary of allocating manpower, especially in instances 
where estates of decedents have no filing requirement to obtain an 
extension of time under Treas. Reg. § 301.9100-3.
 The contrast of the attitude of IRS and Treasury in the early 
years of portability compared to the current attitude is substantial. 
With twenty-twenty hind sight, IRS and Treasury both could have 
avoided expending scarce resources and saved money for those 
who could have made use of a simplified system.
END NOTES
 1  Formally cited as the Tax Relief, Unemployment Insurance 
Reauthorization, and Job Creation Act of 2010, Pub. L. No. 111-
312, §§ 302(a)(1), 302(a)(12), 124 Stat. 3296 (2010), amending 
I.R.C. §§ 2010, 2010(c)(4).
 2  See Harl, “Portability – Great Idea But Full of Planning 
Problems,” 22 Agric. L. Dig. 137 (2011).
 3  See Notice 2012-21, 2012-1 C.B. 450.
 4  See IR 2012-24, Feb. 18, 2012.
 5  Pub. L. No. 112-240, § 101(a)(2), 126 Stat 2313 (2012).
 6  Treas Reg. § 20.2010-2(a).
 7  Temp Treas. Reg. § 20,2010-2T(a)(1).
 8  CCA 201406010, June 7, 2013.
 9  Temp. Treas. Reg. § 20.2010-2(a)(3).
 10  Treas Reg. § 301.9100-3.
 11  Treas. Reg. § 301.9100-3.
 12  Rev. Proc. 2017-34, 2017-1 C.B. ___.
 13  Treas. Reg. § 301.9100-3.
 14  Id.
 15  Rev. Proc. 2014-18, 2014-1 C.B. 513.
 16  Rev. Proc. 2017-34, 2017-1 C.B. ___. 
which the spousal property basis increase was allocated. But what 
if basis increases were not timely filed?
 Repealed Section 1022. It was later repealed, but an executor 
could file an amended Form 8939 (if timely filed originally) under 
the provisions of Treas. Reg. § 301.9100-2(b) for any purpose 
except to make or revoke an election. That limitation was limiting 
to say the  least.
 Narrow opportunity for relief.  An executor could apply for 
relief  to supplement a timely-filed Form 8939 under a different 
regulation10 to deal with a basis increase  that had not been 
previously allocated if (1) additional property was discovered 
or (2) the fair market value of the property was adjusted by the 
Internal Revenue Service.
 Finally. . .  Relief just might be possible under the general relief 
provision,11 although that was generally rated as unlikely.
Significant relief – A Long Time Coming
 In Revenue Procedure 2017-34, an easing of the administrative 
framework of portability became reality. A simplified method of 
obtaining an extension of time to file a portability election for 
small estates that are not normally subject to filing a Form 706 
was authorized.
 Many of our readers recall that, in the months after portability 
became available, attention by those who failed to meet the 
requirements was focused primarily on the regulation13 that was 
available for a fairly broad range of situations. In general, relief 
could be granted  if the taxpayer established  to the satisfaction of 
the Commissioner that the taxpayer acted reasonably and in good 
faith and that the grant of relief would not prejudice the interests 
of the  Government.14 In early 2014 (since February 10, 2014 to 
be exact), IRS published a simplified method for an extension of 
time to elect portability.15 That simplified method was available 
only not later than December 31, 2014.
 As many of our readers know, IRS responded to a flood of letter 
rulings after that date, some weeks with a dozen or more rulings 
listing as approved, some in situations where the decedent’s estate 
was not required to file an estate tax return. In some instances, 
the executor did not know about the need to file a return to elect 
portability or did not discover the failure to elect portability. In 
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 PORTABILITY.  The decedent died, survived by a spouse, on a 
date after the effective date of the amendment of I.R.C. § 2010(c), 
which provides for portability of a “deceased spousal unused 
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exclusion” (DSUE) amount to a surviving spouse. The decedent’s 
estate did not file a timely Form 706 to make the portability election. 
The estate discovered its failure to elect portability after the due date 
for making the election. The estate represented that the value of the 
decedent’s gross estate was less than the basic exclusion amount in 
the year of the decedent’s death including any taxable gifts made 
by the decedent. The IRS granted the estate an extension of time 
to file Form 706 with the election. Ltr. Rul. 201722005, Feb. 14, 
2017; Ltr. Rul. 201722020, Feb. 22, 2017; Ltr. Rul. 201722021, 
Feb. 22, 2017.
